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Estate Planning for International Clients: Three Traps for the Unwary

International clients living in the
United States face a number of
Estate Planning challenges. For
the unwary, a lack of planning
can lead to disaster. Imagine,
for instance, the shock of a Brit-
ish citizen working at a Silicon
Valley startup when he learns
that only $60,000 of his estate

will be shielded from estate tax.

In this article, the author dis-
cusses three traps for the un-
wary expatriate who passes
through, lives, or works in the
United States.

First Trap: It’s Not What you
Know, it's What you Don't
Know

Often times, non-US citizens are
uncertain whether they will be
subject to different kinds of
tax, and at what amount. Per-
haps a nonresident working
under a business visa pays in-
come tax on their worldwide
earnings, and reckons that they
therefore are treated the same
as a US permanent resident for
all other types of tax. Wrong.
The rules subjecting one to in-
come tax differ from those for
transfer tax. An individual has
to pay income tax if they meet
one of the following tests:

1. He or she has a green
card (is a lawful perma-
nent resident);

2. He or she has “substantial
presence” in the States,
measured by the number
of days a person is present
in the country;

3. He or she makes a special

Three Lessons on Durable Powers of Attorney

Durable Powers of attorney are
an essential ingredient in a com-
plete estate plan. In the event
that one becomes incapaci-
tated, the attorney in fact des-
ignated in the durable power
of attorney manages one’s fi-
nancial decisions. The level of
control given to the attorney in
fact varies with the principal’s
comfort, and the particular
needs of his asset situation. In
this article, the author teaches

three lessons on Durable Powers
of Attorney.

First Lesson: Why would | Need
One Now?

The effectiveness of durable
powers of attorney stems from
the law of agency. Under agency
law principals, an individual with
capacity may give an agent
powers—to contract, to represent
the principal or to revoke or
amend a trust, for instance. In the

election to be treated as a
permanent resident for in-
come tax purposes.

Non-US citizens who meet one of
these tests are then taxed at a
flat 30 percent rate! Of course,
if a tax treaty is in place, the toll
may be reduced.

On the other hand, an individual
is subject to transfer tax based
on a much different test. Transfer
tax includes the many types of
taxes that Estate Planning attor-
neys are hired to reduce or
eliminate. They include gift tax,
estate tax, and generation skip-
ping transfer tax (GSTT). Capital
gains tax is not a “transfer tax,”
but it sometimes comes into play
when a transfer of assets is
made. Who will be subject to
transfer tax? The internal reve-
nue code, section 2001(a), pro-
vides that a “tax is hereby im-
posed on the transfer of the tax-
able estate of every decedent
who is a citizen ....Continued on
Page 2

case of a non-durable power, the

agency terminates upon the prin-
cipal’s incapacity. Durable pow-
ers survive incapacity, but the
principal must have capacity at
the time of execution in order to
effect a valid power.

Accordingly, executing a durable
power of attorney for financial
management should be done
prior to incapacity. Waiting until
one becomes ... Continved on
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“NON-
RESIDENTS... CAN
TRANSFER UP TO
$60,000 WITHOUT
PAYING AN ESTATE
TAX.”

Non-residents should
seek education in order
to minimize an unfavor-
able level of exposure
to transfer tax
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Continued from page 1 ...or resi-
dent of the United States.” But a
“resident” for income tax pur-
poses, discussed above, is differ-
ent from a “resident” for transfer
tax purposes. The more impor-
tant question for transfer tax
purposes is whether one is domi-
ciled in the country. To be domi-
ciled in the United States:

1. The person must intend to
permanently live in the
United States;

2. At the time the person in-
tends to remain perma-
nently in the United States,
the person must also actually
be physically present in the
United States; and

3. The person must be capable
of making an informed, in-
telligent decision about liv-
ing permanently in one
place or another.

Does this mean that a person

who maintains a residence in the

United States might not be domi-

ciled there for transfer tax pur-

poses? Yes. If the individual in-
tended to move back to their
country of origin, and that fact
could be clearly demonstrated
by the facts and circumstances,
then the IRS might consider the
person to be domiciled in their
country of origin. As we will see

below, this determination is im-

portant for the types of tax that

can be imposed on transfers and
at what amount.

Second Trap: The $60,000 Es-
tate Tax Exemption for non-
Residents

For United States permanent
residents and citizens, the 2009
estate tax exemption is equal to

$3,500,000. That means that
estates valued at less than
$3,500,000 will not be subject
to estate tax for decedents dy-
ing in 2009. Non-residents, how-
ever, can only transfer up to
$60,000 without paying an
estate tax. Thus, many non-
residents living in the United
States, some only with modest
assets, will leave their heirs with
a large estate tax bill!

If a non-resident has a US Citi-
zen spouse, they can take ad-
vantage of the IRC §2523 unlim-
ited marital deduction, which
defers all estate tax until the
death of the second spouse. Yet,
many non-residents do not have
a US citizen spouse. For those
with non-citizen spouses, a
Qualified Domestic Trust
(“QDOT”) can be established to
make qualified transfers to one’s
spouse to reduce or eliminate
the estate tax bill. Together with
a Credit Shelter Trust that sets
aside the $60,000 exemption
amount, the QDOT can be a
powerful planning strategy.
Nevertheless, upon his or her
death, the non-Citizen spouse
will still leave their heirs with a
large taxable estate.

Third Trap: Gift Tax on taxable
transfers

Non residents cannot make any
“taxable transfers” for gift-tax
purposes without incurring a gift
tax. IRC §§2102, 2106(a)(3),
2505. However, they should
keep in mind that they can take
advantage of gift-tax exclu-
sions, such as the IRC §2503(b)
annual exclusion, and the special
IRC §2523(i) for non citizen

Spouses.

Also, the type of property will

make a difference on whether a

taxable transfer is subject to gift
tax. For non-resident non-

domicilaries, only those assets
regarded to be situated within

the United States are subject to

gift tax. Gifts of intangible as-
sets, on the other hand, will not
be subject to gift tax. Why is

that important? Since shares of

stock are considered intangible
assets, they may be transferred
in certain circumstances without

triggering any gift tax. Non-

residents should review which
assets will be subject to gift tax
in order to plan accordingly.

Non-residents should review
which assets will be subject to
gift tax in order to plan accord-
ingly. For non-resident non-
domicilaries, only those assets
regarded to be situated within

the United States are subject to

gift tax. Plus, gifts of intangible
assets will not be subject to gift

tax. Why is that important? Since

shares of stock are considered
intangible assets, they may be

transferred in certain circum-

stances without triggering any
gift tax.

Conclusion: Be Prepared

Non-residents should seek educa-

tion in order to minimize an unfa-
vorable level of exposure to
transfer tax both now and upon

their death. Consulting with an
estate planning attorney who
works with international clients
can help mitigate these and
other issues.

Attorney John Martin will Teach for San Mateo County Community Education

Attorney John Martin has ac-
cepted an invitation from the
board of Community Education
in San Mateo County to teach a
seminar on Estate Planning at
the College of San Mateo. The

course will be launched in No-
vember 2009 and will take
place on Tuesdays from 6:30 to
9:00 pm on the College of San
Mateo campus. Subjects will
include a background on the

most popular estate planning
devices; charitable giving strate-
gies; and advanced estate plan-
ning approaches. For more de-
tails, visit
www.johncmartinlaw.com
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“A LAST-MINUTE
DURABLE POWER
OF ATTORNEY
EXECUTED DURING
INCAPACITY
WOULD NOT
SURVIVE A COURT
CHALLENGE,
HOWEVER
EXPENSIVE OR
DAMAGING THE
RESULT..”
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A Durable Power of Attorney en-
sures that an attorney in fact will
hold the keys to manage your fi-
nances in the event of incapacity

We’re on the web!

JohnCMartinLaw.com

Durable Powers of Attorney: 3 Lessons to Remember

Continved from Page 1...
unable to coherently express
one’s wishes with regards to
financial management deci-
sions is too late, and a court-
appointed conservatorship
may become necessary. What
about the successor trustee
designated in my trust, or the
executor of my will2 Would
they be able to step in? Since
the principal does not die at
incapacity, only an attorney in
fact designated under a
properly executed power of
attorney may step in to make
financial management deci-
sions. A last-minute durable
power of attorney executed
during incapacity would not
survive a court challenge,
however expensive or dam-
aging the result.

Second Lesson: Consider mak-

ing the Power Immediately
Effective
Often, unwary estate planners

will execute “springing dura-
ble powers of attorney,”
which only become effective
upon the incapacity of the
principal. Incapacity is deter-
mined according to a test set
out in the power, such as a
determination made by a
medical doctor or a court
rendered decision. But who
wants to go through the ex-
pense, difficulty, and uncer-
tainty of initiating a legal

The Law Offices of John C. Martin provides compassionate and thoughtful

estate planning services to individuals, families, and businesses.

procedure to determine inca-
pacity? Isn't one of the goals of
estate planning to prevent un-
necessary expense and delay?
Moreover, doctors frequently
hesitate to make determinations
of incapacity because of liabil-
ity they may face.

In most cases, a better strategy
would be to execute an imme-
diately effective durable
power of attorney, which gives
an attorney in fact the power to
make decisions on behalf of the
principal without any finding of
incapacity. Many are fearful of
an immediately effective power
of attorney, reasoning that no
one should be given such power
over their financial affairs
unless they are totally incompe-
tent. If they have such a lack of
trust for the attorney in fact,
why are they executing a
power of attorney in the first
place? One would think that
even more trust would be re-
quired when the principal is
incompetent and has little influ-
ence over the attorney in fact.
Finally, simple measures can be
taken to avoid disasters before
incapacity. Consider sealing a
copy of the durable power of
attorney in an envelope la-
beled “do not open until my
incapacity.” In addition to oral
instructions, this can help to
avoid the scenario of a run-
away attorney in fact who uses

the power of attorney to access
financial accounts before inca-
pacity.

Third Lesson: What powers

should the Attorney-in-Fact be

given?
The powers given to an attorney

in fact depend upon the princi-
pal’s desires and the particular
concerns that stem from the
types of assets held. The dura-
ble power of attorney should be
coordinated with the will, trust
and advance health care direc-
tive to ensure that they do not
contradict each other. Namely,
should the attorney in fact have
the power to create trusts? To
rescind or amend existing trusts?
Should the attorney in fact have
a power to make gifts to himself
or to others? These powers can
help ensure that preparation for
long term care (medical) or tax
planning can take place even
after incapacity.

Before executing a power of
attorney, individuals should be
fully informed of the powers
that they are granting, and the
possible consequences of such
sweeping grants of power. In all
cases, it's best to consult with an
attorney who can advise on
specific risks.
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This newsletter is not and should not be construed as the provision of legal advice or the
formation of an attorney client relationship. Please do not communicate confidential
information by email. Thank you.

IRS CIRCULAR 230 NOTICE: To the extent that this newsletter or any attachment con-
cerns tax matters, it is not intended to be used and cannot be used by a taxpayer for
the purpose of avoiding penalties that may be imposed by law.



